
DIICLARATIOR

James H. Dowdy hereby declares under penalty of

perjury that the following is true and correct based on

my personal knowledge:

I am a General Partner of Class Entertainment &

Communications, L.P. (Class). Class is a limited part

nership formed for the purpose of filing an application

for a new station to operate on the facilities of FM

broadcast station WNCN, New York, New York. Class is

desirous of filing its application within the earliest

time period allowed by the Federal Communications Com

mission and is actively engaged in the preparation of its

application. I am also a resident of New York, New York,

WNCN's community of license and hence within its service

area.

Date:
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Federal CommUnications Commission
Office of the Secretary

December 29, 1989

JIB. Donna R. Searcy
Secretary
Pederal Communications Commission
1919 K Street, N.W., Room 222
Washington, D.C. 20554

Re: DCN (PH)« New York« New York

Dear Ms. Searcy:

Transmitted herewith on behalf of GAF Broadcasting Company,
Inc., licenaee of WNCN(PK), New York, New York, are an original

..a~d.~ive copies of an amendment to the applications (PeC Porm 315,
L~~a80322GrandPCC Porm 316, BTCH-880322GG), filed on MArch 3,
1988; for authority to transfer control of GAP Corporation from
the shareholders of GA:r to a GAF management group led by its·
Chairman and Chief Executive Officer, Samuel J. Heyman. This
amendment is filed pursuant to Section 1.65 of the Commission's
Rules.

In the event there are any questions in connection with this
matter, please communicate with this office.

Very truly yours,
"

\)~
Victor E.

Enclosures

cc: Larry D. Eads, Esq. (w/encl.)
Chief, Audio Services Division

David K. Rice, Esq. (w/encl.)
Counsel for Listeners' Guild, Inc.

RECE\VED
• :: •~ 'I. ,cen, .

FM EXA?,f\,,~ERS
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This amendment is to the ,applications '-~{FCC F0rJPedl.\f5\»mmunications Commissior

BTCH-880322GF and FCC Form 316, BTCH-880322GG), filed aNc~feiK~'~

1988, for authority to transfer control of GAF Corporation (GAF),
a pUblicly-held stock company and the 100 percent owner of GAF
Broadcasting Company, Inc. (GAF. Broadcasting), licensee of radio
station WNCN(FM), New York, New York, from the shareholders of
GAF to a GAF management group led by its Chairman and Chief
Executive Officer, Samuel J. Heyman. The applications were
granted by Commission staff action, pursuant to delegated
authority, on November 14, 1988 (FCC Ref. No. 8920-JO), and
consummated on March 29, 1989 (see letter to the Commission of
that date from victor E. Ferrall, Jr., counsel for GAF
Broadcasting). Ultimate control of GAF Broadcasting now resides
in a privately-held stock company, also known as GAF corporation,
owned by Mr. Heyman (85% voting stock) and about 7S other
employees.

A petition to deny the applications was filed by the
Listeners' Guild, Inc. on March 29, 1988, and rejected by the
Commission in the above-referenced action. A petition for
reconsideration was then filed by the Listeners' Guild, on
December 14, 1988, and is still pending.

On July 27, 1988, GAF amended the applications to inform the
Commission that, on July 6, 1988, months after the applications
were filed, an indictment was handed down by a Federal Grand Jury
in the Southern District of New York, against GAF, two of its
subsidiaries, GAF Chemicals Corporation and Jay & Company Inc.
(unrelated to broadcasting), and James T. Sherwin, Vice Chairman
and Chief Administrative Officer, and a director, of GAF. The
indictment arose out of allegations that the defendants, in
October 1986, sought to increase the price of Union Carbide
Corporation stock in connection with GAF's disposition of a
portion of its Union Carbide stock position.



~.. ...
On December 13, 1989, followinq a third trial on this

indictment, a Federal Court jury in the Southern District of New
York returned quilty verdicts aqainst GAF and Mr. Sherwin. The
jury acquitted GAF's two subsidiaries. Two earlier trials
resulted in mistrials, the first due to prosecutorial misconduct
and the second after the jury advised that it was unable to reach
a verdict tollowinq 12 days of deliberation. GAF and Mr. Sherwin
will appeal the verdicts. This amendment is filed to inform the
Commission of these latest events.

Mr. Sherwin is an officer, director and 2% shareholder of
. privately-held GAF Corporation. He has also been for many years

an officer and director of GAF Broadcastinq. His position i~

that regard derived trom his position with the parent company.
His activities have been of a supervisory nature .and he has not
been involved in the day-to-day operations of WNCN. Mr. Sherwin
steadfastly maintains his innocence and, as indicated, intends to
appeal the verdict against him. He has, however, resigned his
positions with GAF Broadcastinq.

Should any additional information be required by the
commission in connection with this matter, it will be promptly
furnished upon request.

-t-Samuel J. HeYman

December 28, 1989
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Before the federal Communications Commission

Federal Communications Commlssloi'fice of the Secretary

Washington. D.C. 20554

DORSET INC

GAF BROADCASTING COMPANY,

In the Matter of the Appllcatlon of

Pile No.
BTCH-880322GG

Por Consent to Transfer 01 Control of
GAP BROADCAmNG COMPANY, INc.,
Ucensee of Station WNCN (FM), New York,
New York, to

Por Consent to Pro Porma Transfer of Control
of GAP BROADCASTING COMPANY, INc.,
Licensee of Station WNCN (PM), New York,
New York, to

In the Matter of the AppUcation of
)
)
)

SAMUEL J. HEYMAN, et aI., Shareholders of )
GAP CORPORAnON, )

)
)
)
)
)
)

NEWCO HOLDINGS, INC. )
................, )

)
)
)
)
)
)
)
)
)
)
)

.........., , .

•

• ..................................., )

To: Chief, Mass Media Bureau

PmTlONfOB B'ECONSIDEBATIQbl

Ltstenm' Cuild, Inc. (the HGullel"), by its attomey, hereby respectfuDy petitiON, punuant

to section 1.t06 of the Commission's Rules, 47 C.P,R.ll,l06, for reconsideration of I dedslon by

the ChleE, Mas. Media Burelu, No. 8920·JO, Issued November 14, 1988 (the "D""'on"),

srantb'l the lbove-eaptfoned applicatioN for consent to traNfer of eontrol 01 eAF Broadcastlna

Company, Inc., licensee 01 station WNCN (f'M), New York, New York, and denyinc the Cuild'i

Petition fo Dmy said applications. .Thl cunei respectfully .ubmit. that the D,d,lolt II
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B. Securities Fraud

A. the Decision 1\Otes,tP CAP and Itl Vk:c-Chalrman, Jamea T. Sherwin, who II an officer

not only of CAP, whlcb now control. the Uc:enset of WNCN, but also of the corporatioftl which

would control the Uctnset fol1owlna tbt proposed transf.rs of control, were indlcttd last

,ulI'\D'\er for al1eSedvlolatioN of tbe federal saeurltfa lawa. The Culld has already polntod

out that In his one-pile amendment to the applications at Issue herem- Mr. Heyman failed to

Inform the Commission of the precise nature 01 the crimlnal cbaflet, which Include CONplrll\l

to falsify records, deceive and defraud Investors, and make Improper UH of eredit.20

CAP. and Mr. H~an" unwUUnpcsl to keep the CommIssion fully Informed has

continued. White (successfully) presslns the Commission for action on the subject applications,

th"C)' have not disclosed that the ertmlnal charaes would come to trial bef0rt.the antldpattd

consummation of the proposed transfers of controL In faet, the trial has already commenced21

and will almost certainly f8$ult In a Judament on the criminal Indictment beloro tho pencl1na

leveraged buyout can be completed. CAP Ind Mr. Heyman thus have maneu"erec:I to SCCUI'C

approval of their applications without any CozmnlssSon ICI'Utiny of the character ImplicatiON

of the criminal ease.

p.e.

•

•
While Commission policy may Indltd be not to consider allesatioN 01 criminal conduct

until t".ey have ·rlpened Into final judldal determlnatioftl,,,22 It docs Mt foUow that the

Commission Is required procted to I decision on the eve of trial of those chartes, particularly

when a judicial determination will take place before the tral\5action under ICNtlny, and whol'Q

the charges involve precisely the sort of corduct which beart directly upon the eharaeter traits

19. DIds"'n at 6 1\.5.

10. SII Latter from David M.1Uce to Cha1:man DeMit R. Patrick, AUI' 12, 1988, at 2 n.2-

11. New York 'nme., Dee. 12, 1988, at OS, coL 3-

22. D,dllon at 6 n.l. 11\ the event of a conviction In the present trial, the Commission"
evaluation of other cascs adjudicated adversely to CAP could be affected. S" 14. at 7-8.

-6-
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of truthfulnesa and reUablllty which Commission policy fOlard. as (l$$cnt1a1 lor fitnea II •

broadcast licensee.23

m IncompJettntil Inti Premlturitx

The Dawn recoanlzlt that theIU~ appUcationt art not anaIoaOUl to hostile ta)(coVCl

bid., thus rendenna Inappropriate GAP', roque.t that the expedited procedure. employed In

such eases be used here.2C It also adcnowledp. that tht "CuRd II not nteesJarily IMorTeCt in

c1wlcterlztns the proposals now before the Commission a. merel1 In alfCCD\OJ\t to act up I

procedure which mayor may not lead to an Ilrcement to tral\$ler cOntrol of WNCN.-Z5

Ncwcrthelcss, the D,ellloft Icced.. to CAP'. requtlt lor expedited actIOft on the lubJoct

.pplleatlons because It fb\dI"no Sood reason not to do ao.,,26

A. already noted, the currently 01'8°11\8 trial of serious criminal charses certainly

constitutes a "cood reason" for avoldlnl unduly ha.ty Commission action, yet neither CAP nor
Mr. Heyman appear to hav. ever Ipprl$ed the Commission of the fact that tho trial would

precede the proposed transfer 01 control. Reconsideration of the Decision would permit the

CommIssion to stva proper weiCht to the outcome 01 that criminal proceedlJ\l.

In addition, CAP. eontlnulna failure to proVide the Commission with the full particulars

of the proposed series of transaCtioN, pvtleul.rly with ..poet to the ftnandal terms thereof

and the finandal commitments relied upon,21 renders expedition Inappropriate. Indeod, in

their haste to seek premature Commission approval, the applicants made patently false

c:crtificatlons to the CommJssion that "lulfide1'\t net Uquid assetllJ't on hand or are available

Irom committed sources to consummate the tral\$lction and operate the facfUtics lor thteo

months," and that the transferee "h.. a reasonable assurance of a present firm intention" lor

23. Chara,t. Policy, .uprta nott 4,102 FCC 2d 1179,1195-98 (1986).

24. D,d$iDn It 8.

25.14.

26. 1~.

2'1. $" P,tillon 10 Den, at to-1 Ii """y at 13-14.

-7-
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

F...Ieommuflic.tiens Commission
Office If the Secretary

DORSft DIC.

GU' CORPO~IOII

I1BIICO BOLDIIiGS, D1C.

In the Matter of the Application of

File No.
BTCH-880322GG

File No.
B'l'CH-880322GF

For Consent To Pro Forma Transfer of
Control of caP BJIOAOCNrrDIG COIIPDY, DIC.,
Licensee of Station WHCN (FK), New York,
New York, to

For Con.ent '1'0 Transfer of Control of
GU' BRQADCIS'.rDIG CQUlD1", D1C., Licensee
of Station WHCN (FK), New York, New York, to

In the Matter of the ApplIcation of

SAIIIJBL J. BBI:aaJI, At. AL.., Shareholders of
caP ~IOR,

)
)
)
)
)
)
)
)
)
)

--------------------))
)
)
)
)
)
)
)
)
)
)

--------------------)

(

TOI Chief, Mass Kedia Bureau

OPPOSITION TO PETITION FOR RECONSIDERATION

GAP Broadcasting Company, Inc. (wGAP BroadcastingW), GAP

Corporation (wGAPW), and Samuel J. Heyman (collectively

wApplicantsW),by their attorneys, hereby oppose the Petition for

Reconsideration filed by Listeners' Guild, Inc. (the wGuild W) on

December 14, 1988 (Wpet. w).1

1 A request for extension of time until January 12 in which to
file this Opposition, consented to by the Guild, was filed by
GAl' Broadcasting on December 23,. 1988.
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By letter dated November 14, 1988 ("Decision"), the Chief of

the Mass Media Bureau, acting pursuant to delegated authority,

approved the transfer of control of GAP to a group headed by its

Chairman, Mr. Heyman, and denied the Guild's petition to deny the

transfer. The transfer of control will result from a $1.47 bil

lion leveraged buyout of GAP, a large chemicals and building

materials manufacturer, whose wholly-owned subsidiary, GAP

Broadcasting, is the licensee of a single radio station, WHCN(FM)

in New York City. The Guild now argues that the Commission should

have designated the transfer of control applications for hearing

(Pet. at 2). The Applicants disagree.

For nearly 13 years, the last five years under the leadership

of Mr. Heyman, GAF Broadcasting has been the licensee of WHCN, an

award-winning classical music station. For most of the 13 years,

in addition to the well-known difficulties inherent in success

fully operating a classical music station, WHCN has been saddled

with endless, burdensome harassment by the Guild. That harassment

continues here.

I • THE APPLICABLE LEGAL STANDARD

In determining whether an evidentiary hearing is required,

the Commission must make a two-step analysis. First, pursuant to

Section 309(d)(l) of the Communications Act, it determines whether

the petition to deny contains specific allegations of fact which,

if true, would show that a grant of the applications before it

would be prima facie inconsistent with the public interest. It is

only allegations of specific, evidentiary facts which the

Commission considers in its first inquiry~ "concrete factual
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assertions," Gencom In;. v. F.C.C., 832 F.2d 171, 181 (D.C. Cir.

1987), not inferences or conclusions, Colnmnys Broadcasting

COAlition y. F.C.C., 505 F.2d 320, 324 (D.C. Cir. 1974). If this

threshold test is not met, no hearinq is required and the analysis

is ended.

If the threshold test is met, the Commission must perfor.m a

second test, pursuant to Section 309(d)(2), determininq on the

basis of the applications, the pleadinqs filed, and other matters

which the Commission may officially notice, whether a question of

fact which is both substantial and material is presented. A chal

lenqe to an application based on facts contained in the applica

tion will not support a request for hearinq because those facts

are undisputed, not in question. United States v. P.C.C., 652

P.2d 72, 89 (D.C. Cir. 1980).

Only if the results of both tests are affirmative is an evi

dentiary hearinq required. ~ generally Astroline COmmunications

Co. y. F.C.C., F.2d , 65 R.R.2d 538 (D.C. Cir. 1988);

Citizens for Jazz on WRVR v. FCC, 775 F.2d 392 (D.C. Cir. 1985).

Generally stated, in decidinq whether to hold a hearinq, the

Commission determines whether additional facts miqht chanqe the

public interest conclusion supported by the information before it.

Capitol Broadcasting Co. v. F.C.C., 324 F.2d 402, 405 (D.C. Cir.

1963). However, Section 309(d) requires the Commission to hold an

evidentiary hearing to "look into the possible existence of a fire

only when it is shown a good deal of smoke." !BYB, supra, at 397.

This is the analysis which the Commission followed here. The

results are spelled out in considerable detail in its Decision.
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The essential flaw in the Guild's new arguments is that, even if

its few factual allegations were true, there would be no smoke.

II. THE GUILD'S CURRENT CONTENTIONS

A. Alleged Misrepresentations by GAl' and 1Ir. Heyman
Regarding WHeN's Entertainment Format

In its petition to deny, the Guild alleged the following

facts: (1) In 1976, GAP had promised, in an agreement with four

other parties including the Guild, to operate WHCN for five years

(until 1981) with "a balanced schedule of classical music program

ming drawn from a wide variety of periods, styles and musical

forms with particular attention to those which may not be gener

ally available on other commercial stations in New York City at

this time." (2) In 1984, GAF was headed by Mr. Heyman. (3) In

1984, GAF promised, in a settlement agreement with a competing

applicant (not one of the 1976 Agreement parties), to operate WHeN

"as a classical music format station for five years." (4) In

1984, WNCN began promoting its classical music for.mat as the "Good

Life," which entailed a different mix of classical music than had

been offered previously.

From these allegations, the Guild concludes (1) that the two

promises made by GAF in private agreements were representations to

the Commission, (2) that "a classical music for.mat" promised in

1984 must have meant the same mix of classical music being broad

cast by WHCN from 1976-1981 because the 1976 description, quoted

above, was "a living exemplar of the classical music for.mat to

which the parties would naturally refer at that time" (Guild,

Reply, p. 4, May 19, 1988), (3) that GAF knew when promising "a
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classical music format station" that the classical music mix was

going to change and, therefore, (4) that GAP and Hr. Heyman "will

fully deceived" the Commission.

To the extent that one can imagine an attempt to perpetrate

a "willful deceit" of this nature on the Commission, which neither

enforces private agreements nor regulates musical fo~ts (let

alone the mix of music within musical formats), the evidentiary

facts alleged by the Guild, even were they true, on their face

would not establish a deceit, willful or inadvertent. No misrep

resentation was made by GAF or Mr. Heyman to the Commission or to

anyone else. The Guild does not allege that WHeN is not now, or

ever has not been, operated by GAF Broadcasting as "a classical

music station," nor could it. Accordingly, the Section 309(d)(1)

threshold test is not met by the Guild. 2

The Guild further says the Commission "implicitly ••• and

incorrectly" treated the Guild's petition to deny as raising a

format change, rather than character, issue (Pet. at 3). This

claim is simply wrong. 3

2

3

Without in any way conceding that the Guild met its Section
309(d)(1) burden, in connection with Section 309(d)(2) it
should be noted that, as a part of their opposition to the
Guild's petition to deny, the Applicants subaitted a
detailed, one-month program schedule for WHCH showing that
the station, beyond argument, continues to provide "classical
music programming drawn from a wide variety of periods,
styles and musical forms." (Applicants, "Opposition to
Petition to Deny," Exhibit A, May 11, 1988.)

"Accordingly, Guild's complaint in the area of format is lim
ited to the issue of whether the licensee's actions otherwise
disqualify it on grounds of character." Decision, p. 5.
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B. Alleged Age Di.crimination by WHCN

The Guild concludes that in 1988 WHCN "deliberate[ly) and

flaqrant[lYl" violated federal and .tate la~ pro.cribing age dis

crimination (Pet. at 5 and Ex. C, pp. 6-7). Its evidentiary fact

allegation i. that, while there wa. never any complaint of age

discrimination filed with, let alone a determination made by, a

state or federal agency or court, such di.criminations occurred

(Pet., Ex. C).

The Commis.ion has recognized that there are certain forma of

conduct not unique to broadcasting, for example, providing equal

employment opportunities without regard to race or sex, which may

directly affect the public interest in broadca.ting and, there

fore, has adopted rules or policies relating to .uch conduct, for

example, Section 73.2080. Further, the Commis.ion has recognized

that certain conduct which it doe. not directly regulate may al.o

have public interest significance, for example, the making of spe

cific fraudulent representations to another governmental unit, and

accordingly has provided that, while it will not adjudicate such

matters in the first instance, it will consider final factual

determinations of them by appropriate courts or agencies in evalu

ating licensee qualifications. Character Qualifications, 102

F.C.C.2d 1179, 1196, 1205 (1986).

The Commission's rules do require licensees to establish

equal employment opportunity policies or programs, but not with

respect to age discrimination. Accordingly, even if the Guild's

allegation that announcers were fired by WHCN because of their age

were true, absent a supporting final determination it would not



::

- 7 -

demonstrate prima facie inconsistency with the public interest.

The Section 309(d)(1) threshold test is not met because there is

neither (a) an alleged Commission rule or policy violation (there

being no rule or policy relating to age discrimination, see

Section 73.2080(a», nor (b) an allegation of non-PCC conduct cog

nizable under the Character Qualifications policy statement, 102

P.C.C.2d at 1204.

The Guild contends that even if age discrimination is not

covered by the FCC's rules, it should be (Pet. at 5). If the

Guild is correct in this regard, it has a basis for a rulemakinq

request, but not for an evidentiary hearing here. 4

C. Alleged Union Carbide Stock Price MAnipulation

In a timely filed amendment to the applications, GAP dis

closed that it and one of it. senior executives, James Sherwin,

had been indicted for alleged criminal manipulation of the price

of Union Carbide stock owned by GAF to the corporation's advan

tage. While the Guild now argues that the Commission should have

deferred decision pending either the outcome of the trial or final

judicial determination (it is not clear which) (pet. at 6), it

expressly concedes that it is the Commission's policy not to con-

.~ .

4 In its petition to deny, relying on facts set forth in the
transfer applications concerning litigation involving the
sale by GAP of building materials, the Guild argued that
these facts demonstrated an inappropriate ·corporate cul
ture. W (Guild, Pet. to Deny, p. 7, April 27, 1988.) The
Commis.ion fully considered this argument in its Decislon,
pp. 7-8, and the Guild does not seek reconsideration in this
regard.
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sider cr~nal conduct allegations until they ripen into ultimate

adjudications by an appropriate trier of fact. 5

D. Alleged -Incompletenes, and Promoturity-

Finally, in a concluding section entitled -Incompletenes. and

prematurity, - the Guild makes two arCJUll~nts.

First, it says the Commission should not have acceded to

GA!"', request for expedited action, and characterizes the

Commission's decision a, -unduly hasty.- (Pet. at 7.) The short

answer i' that, despite GAF's requests for expedition, the

Commission did not do it. It took the Commission nearly nine

months to act on the applications. 6

5

6

102 P.C.C.2d at 1205. The Guild a.serts, without factual
support, that the alleged stock manipulation involves -pre
cisely the sort of conduct which bear. directly upon the
character traits of truthfulne,. and reliability which the
Commission policy regards a, e••ential for fitne•• as a
broadcast licensee.- (Pet. at 6-7.) While not necessary to
disposing of the Guild's instant request for an evidentiary
hearing, the following fact. should perhaps be noted, (1) Hr.
Heyman is not subject to the indictment. (2) Hr. Sherwin is
not actively involved in the day-to-day operations of GAP
Broadcasting. (3) The indictment alleges a single, isolated
incident and not a pattern of conduct. (4) The alleged inci
dent involves the stock of a chemicals company (Union
Carbide) and has nothing to do with broadcasting, WHCN, or
GAF Broadcasting. (5) The unlawful conduct alleged is stock
price manipulation, not misrepresentations by GAP or Hr.
Sherwin to a governmental unit. (6) It does not in any way
cast a cloud on GAP's unblemished 12-year record of truthful
ness with the Commission and reliability in the operation of
WHCN in the public interest.

The only GAP request acceded to was that the Commission, in
accordance with established practice, not wait for the final
shareholder ratification vote before acting on the applica
tions. (Decision, p. 9.) This is a sound practice since,
before voting on a merger, shareholders of a widely held,
public company need to know whether the merger will pass reg
ulatory muster if they approve i~.
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Second, while the Guild argued unsuccessfully in its Petition

to Deny, p. 12, that the "financial structure and capacity of the

applicant is still undetermined," the Guild now makes a different

argument with respect to Mr. Heyman'S financial
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III. CONCLUSION

For all of the reason. set forth above, it i. respectfully

requested that the Guild's Petition for Reconsideration be denied.

Respectfully submitted,

GAP BROADCASTING COMPANY, INC.,
GAP CORPORATION, AND
SAMUEL J. HEYHAH

CROWELL & MORING
1001 Pennsylvania Avenue, N.W.
Washington, D.C. 20004
(202) 624-2535

Their Attorneys

January 12, 1989
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CERTIFICATE OF SERVICE

I hereby certify that I have, this 12th day of January, 1989,

caused a copy of the foregoing Opposition to Petition for

Reconsideration to be mailed, postage prepaid, to the followingl

David M. Rice, Esq.
75-28 181st Street
Flushing, NY 11366

Counsel for The Listeners' Guild, Inc.

Alex D. Felker, Esq .•
Chief, Mass Media Bureau

Federal Communications Commission
1919 M Street, N.W., Room 302
Washington, D.C. 20554

/----/

/ '., ') ~'/ ' /'''-J I I ;' j -.l
/ '../' I \ :,-" (" I

i ' A - I !/Il: j'.L!/"..
I , \' I r \ ", ,

_'-A./-J "'.' ...v\ .
~ire McCardell

* Indicates copy delivered by hand.
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In the Matter of the Application of

File No.
BTCH-880322GG

File No.
BTCH-880322GP

For Consent To Pro Forma Transfer of
Control of caP BROADCAS'1'DtG CC*PAIIY, IE.,
Licensee of Station WHCN (FM), New York,
New York, to

In the Hatter of the Application of

SAmJBL J. dBI'", At AL., Shareholders of
GAP CQRP()RM;'IOR,

For Consent To Transfer of Control of
GAP BJtOADcAstrxs CCWPAIIY, DIC., Licensee
of Station WHCN (FM), New York, New York, to

)
)
)
)
)
)
)
)
)
)

--------------------))
)
)
)
)
)
)
)
)
)
)

----------------------)

(

To: Chief, Mass Media Bureau

OPPOSITION TO PETITION FOR RECONSIDERATION

GAP Broadcasting Company, Inc. ("GAP Broadcasting"), GAP

Corporation ("GAP"), and Samuel J. Heyman (collectively

"Applicants"), by their attorneys, hereby oppose the Petition for

Reconsideration filed by Listeners' Guild, Inc. (the "Guild") on

December 14, 1988 ("pet_").l

1 A request for extension of time until January 12 in which to
file this Opposition, consented to by the Guild, was filed by
GAP Broadcasting on December 23, 1988.
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demonstrate prima facie inconsistency with the public interest.

The Section 309(d)(1) threshold test is not met because there is

neither <a) an alleged Commission rule or policy violation (there

being no rule or policy relating to age discrimination, see

Section 73.2080(a», nor (b) an allegation of non-FCC conduct cog

nizable under the Character Qualification. policy statement, 102

F.C.C.2d at 1204.

The Guild contends that even if age di.crimination is not

covered by the FCC's rules, it should be (Pet. at 5). If the

Guild is correct in this regard, it has a basis for a rulemaking

request, but not for an evidentiary hearing here. 4

C. Alleged Union Carbide Stock Price Kanipulation

In a timely filed amendment to the applications, GAP di.-

clo.ed that it and one of its senior executive., Jame. Sherwin,

had been indicted for alleqed criminal manipulation of the price

of Union Carbide stock owned by GAP to the corporation's advan

tage. While the Guild now argues that the Commission should have

deferred decision pending either the outcome of the trial or final

judicial determination (it is not clear which) (Pet. at 6), it

expressly concedes that it is the Commission's policy not to con-

4 In it. petition to deny, relying on facts set forth in the
transfer application. concerning litigation involving the
.ale by GAP of building materials, the Guild argued that
these facts demonstrated an inappropriate "corporate cul
ture." (Guild, Pet. to Deny, p. 7, April 27, 1988.) The
Commission fully con.idered this argument in it. Decision,
pp. 7-8, and the Guild does not seek reconsideration in this
regard.
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sider criminal conduct allegations until they ripen into ultimate

adjudications by an appropriate trier of fact. 5

D. Alleged "InCompleteness and Prematurity"

Finally, in a concluding section entitled "Incompleteness and

prematurity," the Guild makes two arguments.

First, it says the Commission should not have acceded to

GAP's request for expedited action, and characterizes the

Commission's decision as "unduly hasty." (Pet. at 7.) The short

answer is that, despite GAP's requests for expedition, the

Commission did not do it. It took the Commission nearly nine

months to act on the applications. 6

5

6

102 F.C.C.2d at 1205. The Guild asserts, without factual
support, that the alleged stock manipulation involves "pre
cisely the sort of conduct which bears directly upon the
character traits of truthfulness and reliability which the
Commission policy regards as essential for fitness as a
broadcast licensee." (Pet. at 6-7.) While not necessary to
disposing of the Guild's instant request for an evidentiary
hearing, the following facts should perhaps be notedl (1) Mr.
Heyman is not subject to the indictment. (2) Mr. Sherwin is
not actively involved in the day-to-day operations of GAP
Broadcasting. (3) The indictment alleges a single, isolated
incident and not a pattern of conduct. (4) The alleged inci
dent involves the stock of a chemicals company (Union
Carbide) and has nothing to do with broadcasting, WHCN, or
GAP Broadcasting. (5) The unlawful conduct alleged is stock
price manipulation, not misrepresentations by GAP or Mr.
Sherwin to a governmental unit. (6) It does not in any way
cast a cloud on GAP's unblemished 12-year record of truthful
ness with the Commission and reliability in the operation of
WHCN in the public interest.

The only GAP request acceded to was that the Commission, in
accordance with established practice, not wait for the final
shareholder ratification vote before acting on the applica
tions. (Decision, p. 9.) This is a sound practice since,
before voting on a merger, shareholders of a widely held,
public company need to know whether the merger will pass reg
ulatory muster if they approve it.
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